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BEFORE THE FAIR POLITICAL PRACTICES COIZIISSION

In the Hatter of:

No., 75-031
Opinion reguested by July 2, 1975
Mr. John Carson

Nilsson, Robbans,

Bissell, Dalgarn and Berliner
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BY THL COMMISSICN: We have been as%ed the follouing questions

by i, Jehn Carson of Nilsson, Robbins, Bissell, Dalgarn and
Berliner. ‘

Members of the law firm are engaged in the practice
of trademark law. In the course of this legal practice, the:
have occasion to make application to the Trademarks Division of
the California Secretary of Staite's 0Oifice in crder to obtaln
trademark registration fcr clienis. COCccasio.all,, tnis entails
contact by telephone or letier with various staif merbars an
the Trademark Division concerning trademark applications,
registerability of tradamarks, and other matters. .

Are rnembers of thxis firm class:ified as lcbbyists
under the Political Peform Act? Are they engaged

in influencing guasi-leglslat.ve administrac.ive
action?

CONCLUSION

The contacts betieen this firm and the Trademarks Division
of the Califernia Secretary of Stute's Office do not constitulz
attempting to influence quasi-legislative administrative action.

ANALYSIS

Any person employed to cormunicate wvith officirals for the
purpose of influencing legislative or administrative action is
required to register :f he falls within the statutory cef:nition 1/
of the term "lobbyist". Governmen: Code Sections £2039 and €5100.-—

1/ A1l statutory references are to the Gowvernment Code unless
otherwisc noted.
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Mr., Carson asks whether the members of his firm are attempting
to influence "adrnainistrative action" when they register trade-
marks with the Secretary of State. "Administrataive action" 1is
defined as:

««. the proposal, drafting, development, consideration,
amendment, enactmsnt or defeat by any stale agency of
any rule, regulation or othex action in any rate-making
Proceeding or any guasi-legislative proceeding, ....

Section 82002,

The registration of a trademark by the Secretary of
State's Office is certainly not a rate-nzking proceeding, nor
do we believe such an action 1s a guasi-legislative proceedincg.

The term "guasi-legislative" was discussed in Hubbs wv.

California Department of Public Works, 36 C.A.3d 1005 (1¢74):

The term "gquasi" used as a prefi: means "analogous
to" {Black's Law Dictaonary {4th ed.); or as "hav-
ing some resemblance (as in function, effect or status

to a grven thaing)" (Vebster's Third Nev International
Dictionary). Wepscer defines the term "quasi-legislative”
as

having a partly legislative character by
possession cf£ the richt to nmake rules and
regulations having the force of lav

and as:

essentially legislative in character, but
not within the legislative po.er or func-
tion of belonging tc the legislative branch
ol governmwent as constitutionally defined.
(We?ster's Third New International Diction-
ary

Gencrally, acts constitluting a declaration of public
purpose and making provisions for vays and means of
its accomplishment are classified as calling f[or the
exercise of legislative power.

The aclaivitiecs of the Trademarks Division of the California
Secretary of State's Office do not inveolve a "declaration of
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public purpose and making provisions for wavs and means of its
accomplishment. The Divisicn performs the administrative duty
of determlnlna VVhether a trademark 1s registerable. 2 tradeiark
may not be registered 1f 1t 1is confusincly similar to anoither
trademark or ain other iavs does not qualify, under establisncd
Standards. IIr. Carson's firm may present argunrents as to whir at

is witain the law ain the same wvay argumbnts are made to a court.

A legislative act is said to be one which predater-
mines what the law shall be for the regulation of
future cases falling under 1ts prov151ons, while a
Judicial act 1s a determination of what the lav 1s
in relation to some exasting thing done or nappenred.

Wulzen v, Board of Supervisors,
101 Cal. 14 at Z4 (18%4)

The decision madz by the Trademarks Division 1s a guasi-

judicial act in detormlnlng how the law applies to the facrs
before it.

The distinction betvieen a judicial and a legaslative

act vas pointed out by Field, J., 1in Sinlziing~-Fund

Cases, 99 U,s5. 727, 761 [25 L..Ed. 504], as folliovs:

YThe one Qetermlnes vvhat the law 1s, wvhat tne rignis

of the parties are vith reference to transactions alrsady
had; the olher prescrioes wvhat the lawv shall be in

future cases arising under it.'

Nider v. City Commicssion,
36 C.A.2d, 14 (1939)

The judicial function 1s to decide on the property or
rights of the citizen.

Suckoyr v, Alderscn,
182 Cal. 247, 250 (19:z0)

With some exceptions the judicial function 1s to fainad
facts and apply rules cf la -’ thereto forx the purgose

of settling & dispute or cecntest betwveen parties concern-—
ing their raghts.

City of Los Anceles v. South Gate,

108 C.a. 39%, 401 (1930)

The functions of ithe Traderarks Divisicn are to find the
facts with respect to existing trademarks and applications for
new trademarks and to apply the rules of lav to these facts for
the purpose of determining the rights between the parties,
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This function is judicial in nature and thus 1s not quasi-
legislative. Therefore, members of a law firm representing

their clients in these matters are not reguired to register
as lobbyists under the Act.

approved by the Comrission on July 2, 1975, Concurring:
Brosnahan, Carpenter, Lowenstein, Miller. Commissicner Viaters

was absent.
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